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to be assigned to the Act 250 permits, and to comply fully with
the mandate of 32 V.S.A. § 4467.

The decision of the Board of Appraisers is affirmed as to the
initial valuation of the subject property, and the matter is re-
manded for proceedings consistent with this opinion.
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of St. Johnsbury

[673 A.2d 296]
No. 88-293
Present: Allen, C.J., Peck,! Gibson, Dooley and Morse, JJ.
Opinion Filed March 2, 1990

1. Records—Inspection—Generally
The common law protects the right in all citizens to inspeet the publice
records and documents made and preserved by their government when
not detrimental to the public interest.

2. Records—Inspection—Right-to-Know Law
Provision of the Access to Public Records statute which exempts from
public disclosure certain records dealing with the detection and investi-
gation of crime should be construed strictly against the custodians of the
records and any doubts should be resolved in favor of disclosure. 1 V.S.A.
§ 317(b).
3. Records—Inspection—Right-to-Know Law
The Access to Public Records statute was intended to mirror the con-
stitutional right of access to, inter alia, information relating to the activ-
ities of law enforcement officers and to information concerning crime in
the community; the reach of this right to access is determined by balanc-
ing the interest in disclosure with the state interest in protecting the
public from criminal activity, prosecuting those who commit crimes, and
protecting the privacy rights of individual citizens. 1 V.S.A. §§ 315-320.

4. Records—Inspection—Right-to-Know Law

For purposes of determining whether arrest records are statutorily
subject to public disclosure, arrest records are not records dealing with
the investigation and detection of crime which are exempted from public

———

1 Justice Peck was present for oral argument but did not participate in the
decision.
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disclosure, but rather are the product of such an investigation and sub-
ject to disclosure as public records. 1 V.S.A. § 317(b)(5).

5. Statutes—Construction and Application—Legislative Intent

Legislative intent and meaning of the words used are the two primary
considerations in statutory construection.

6. Statutes—Construction and Application—Application of Common
Law

Where a statute operates in an area formerly governed by the common
law, the supreme court will find a change in the law only if the statute
overturns the common law in clear and unambiguous language, or if the
statute is clearly inconsistent with the common law.

7. Statutes—Construction and Application—Application of Common
Law

The common law gives the right of access to arrest records and provi-
sion of Aecess to Public Records statute concerning records dealing with
the detection and investigation of erime and to records reflecting initial
arrest should be interpreted consistent with the common law policy of
access. 1 V.S.A. §§ 315-320.

8. Statutes—Construction and Application—Special Mention and Im-
plication of Exclusion

While normally the exception of a particular thing from operation of a
statute indicates the excepted matter would have been within the purview
of the general provision absent the exception, statutory construction rules
are not inflexible and a proviso can also be added to a statute to exclude
some possible ground of misinterpretation of its extent.

.

9. Records—Inspection—Right-to-Know Law

Citations, like arrest records, are publie records which must be dis-
closed and are not included within the detection and investigation exemp-
tion of the Access to Public Records statute. 1 V.S.A. § 317(b).

10. Recordsé-lnspection-——Right—to-Know Law

Under Access to Public Records statute, enforcement agencies may
not refuse to disclose the names of persons cited on the basis that there is
an ongoing investigation of crime. 1 V.8.A. § 317(b).

Appeal from order to disclose names of persons cited or ar-
rested except where there is an ongoing investigation. Cal-
edonia Superior Court, Cheever, J., presiding. Amended and
affirmed.

James C. Gallagher and Andre D. Bouffard of Downs
Rachlin & Martin, Burlington, for Plaintiff-Appellee.
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Dooley, J. The parties appeal the order of the superior court
which requires defendants to disclose to plaintiff the names of
persons cited or arrested by defendants and the charges
against these persons, unless there is an ongoing investigation.
Defendants appeal the portion of the order which requires them
to disclose the names of persons who have been issued a citation
while plaintiff appeals the portion of the order which permits
nondisclosure of the names when there is an ongoing investiga-
tion. We find that pursuant to Vermont’s Access to Public Rec-
ords Act, 1 V.S.A. §§ 315-320 (Act), citation records are public
records and affirm the order after striking the exeeption for
ongoing investigations. |

The parties stipulated to the following facts. On April 2, 1988,
the Vermont State Police, an ageney of the Vermont Depart-
ment of Public Safety, and the St. Johnsbury Police (SJPD)
searched a residence in the Town of St. Johnsbury and seized
nine marijuana plants and other evidence of marijuana cultiva-
tion. The occupant of the residence was taken into involuntary
custody and brought to the State Police barracks in St. Johns-
bury, where he was processed on the charge of cultivation of
marijuana. The individual was then released upon a citation,
pursuant to V.R.Cr.P. 3, which ordered him to appear in court
on May 16, 1988, The State Police issued a press release con-
cerning this inecident, but declined to release the individual’s
name or address. Both the State Police and the SJPD refused to
disclose the name of the individual cited.?

2 I'n addition, the parties stipulated that the SJPD, during the week of March
1, 1988: (1) issued a citation for 2 misdemeanor to at least one person and for
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Prior to the fall of 1987, the SJPD routinely disclosed the
names of persons arrested or cited for alleged violations of the
criminal laws. In the fall of 1987, however, the SJPD revised its
policy and presently only discloses the names of persons ar-
rested and retained in custody, but not the names of persons
who are given citations and then released under V.R.Cr.P. 3(c).

The parties raise two issues on appeal. The first issue is
whether the Access to Public Records Act, 1 V.S.A. §§ 315-320,
permits public access to citations.® The second issue presented
is whether the Vermont and Federal Constitutions mandate
public access to citations. Because we find that citation records
must be disclosed under the Access to Public Records statutes,
we do not address the constitutional issue.

Vermont’s Access to Public Records statutes begins with a
broad policy statement which states in part:

It is the policy of this subchapter to provide for free and
open examination of records consistent with Chapter I, Ar-
ticle 6 of the Vermont Constitution.4 Officers of government
are trustees and servants of the people and it is in the pub-
lic interest to enable any person to review and criticize
their decisions even though such examination may cause
inconvenience or embarrassment. All people, however, have
a right to privacy in their personal and economic pursuits,
which ought to be protected unless specific information is
needed to review the action of a governmental officer. Con-
sistent with these principles, the general assembly hereby

a felony to at least one person without taking either into custody; and (2)
issued a citation for a misdemeanor to at least one person and for a felony to
at least one person after taking each into custody.

3 The parties stipulated that plaintiff had exhausted all administrative remedies
under 1 V.S.A. §§ 315-319 in an effort to obtain the information. Thus, de-
fendants have not challenged plaintiff’s entitlement to an injunction if cita-
tions are subject to disclosure under the Access to Public Records Act.

4 Chapter 1, Article 6 of the Vermont Constitution states:

That all power being originally inherent in and consequently derived
from the people, therefore, all officers of government, whether legislative
or executive, are their trustees and servants; and at all times, in a legal
way, accountable to them.
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declares that certain public records shall be made available
to any person as hereinafter provided.

1 V.S.A. § 315. Consistent with this broad policy statement, the
Act provides that, subject only to administrative guidelines,
“Any person may inspect or copy any public record or document
of a public agency.” 1 V.S.A. § 316. The Act also provides a
sweeping definition of public record or document which is lim-
ited only by specific enumerated exceptions. The statutory defi-
nition of public record along with the exception relevant to this
case is as follows:

“public record” or “public document” means all papers,
staff reports, individual salaries, salary schedules or any
other written or recorded matters produced or acquired in
the course of agency business except: . . . (56) records deal-
ing with the detection and investigation of erime, including
those maintained on any individual or compiled in the
course of a criminal or disciplinary investigation by any po-
lice or professional licensing agency; provided, however,
records relating to management and direction of a law en-
forcement agency and records reflecting the initial arrest
of a person and the charge shall be public.

1 V.S.A. § 317(b)(5).5

Defendants contend that the citations involved in this case
are “records dealing with the detection and investigation of
erime” within the meaning of § 317(b)(5) and are not “records
reflecting initial arrest of a person.” Plaintiff contends that ci-
tations are not records dealing with the detection and investiga-
tion of crime but, if they are, they are “records reflecting initial
arrest of a person” and thus are public under the last clause of
§ 317(b)(5).

A citation is a direction to appear before a judicial officer at a
specified place and time in order to answer a charge which is
stated on the citation. See V.R.Cr.P. Form 8. It is signed by the
issuing law enforcement officer. See V.R.Cr.P. 3(c)(5). Under
V.R.Cr.P. 3(¢), citations are issued in criminal cases as an alter-

5 In all, nineteen exceptions to the publie record definition are listed.
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native to arrest in a number of instances. In some cases, the
officer must issue a citation. See V.R.Cr.P. 3(e)(1) (most misde-
meanors). In others, the officer has the choice to arrest the per-
son or issue a citation. See V.R.Cr.P. 3(¢)(2), (3). In any case, an
officer may “stop and briefly detain” a person in order to deter-
mine whether an arrest is appropriate and to issue a citation.
V.R.Cr.P. 3(c)(1). However, if no arrest is made, such a stop and
detention “shall not be deemed an arrest for any purpose.” Id.

As indicated above, the statutory question before us has two
parts: (1) whether a citation is a record dealing with the detec-
tion and investigation of crime; and (2) if so, whether it is an
arrest record. At least initially, we find it helpful to analyze the
first question in isolation from the second and to consider them
in an issue not directly before us—that is, whether an arrest
record is a record dealing with the detection and investigation
of erime. That issue is, of course, entirely theoretical because
arrest records are clearly excluded by the separate proviso. In
evaluating the precedent from other jurisdictions, which lack
our unique citation procedure or a separate proviso making ar-
rest records publie, we find that the theoretical questlon is very
instructive in resolving this appeal.

[1,2] We start with the statement of legislative intent in the
Act: “the provisions of this subchapter shall be liberaliy con-
strued with the view towards carrying out the [stated] deciara-
tion of public policy.” 1 V.S.A. § 315. Additionally, we note that
the public interest clearly favors the right of access to public
documents and public records. See, e.g., Newspapers, Inc. v.
Breier, 89 Wis. 2d 417, 426, 279 N.W.2d 179, 184 (1979). Thus,
the common law protects “the right in all citizens to inspect the
public records and documents made and preserved by their
government when not detrimental to the public interest.” Matte
v. City of Winooski, 129 Vt. 61, 63, 271 A.2d 830, 831 (1970).
Consistent with these policies, the exceptions listed in § 817(b)
should be construed strictly against the custodians of the rec-
ords and any doubts should be resolved in favor of disclosure.
See, e.g., State v. Lancaster Police Dep’t, 38 Ghio St. 3d 324,
328, 528 N.E.2d 175, 178 (1988).
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[3] Although we base our decision in this case upon statu-
tory rather than constitutional grounds, we are operating in the
shadow of the First Amendment. Pursuant to the First Amend-
ment, it is generally recognized that the public and the media
have a constitutional right of access to information relating to
the activities of law enforcement officers and to information
concerning crime in the community. See, e.g., Houston Chroni-
cle Publishing Co. v. City of Houston, 531 S.W.2d 177, 186 (Tex.
Ct. App. 1975). This right of access, however, is not unlimited.
In order to determine the reach of this constitutional right, it is
necessary to balance a number of competing interests.

The interest in disclosure is fairly summarized in a recent
United States Supreme Court decision as follows: “The genera-
tion that made the nation thought secrecy in government one of
the instruments of Old World tyranny and committed itself to
the prineiple that a democracy cannot function unless the peo-
ple are permitted to know what their government is up to.”
United States Department of Justice v. Reporters Commitiee
for Freedom of the Press, 489 U.S. 749, 772-73, 109 8, Ct. 1468,
1481 (1989) (emphasis in original) (citations omitted). This in-
terest is particularly acute in the area of law enforeement. On
the other hand, the state has significant interests in protecting
the public from eriminal activity, prosecuting those who commit
erimes, and protecting the privacy rights of individual citizens.
These interests may, at times, override the interest in public
disclosure. The Public Access statute was intended to mirror
the constitutional right of access, and as such, the exceptions
enumerated in the statute allow a balancing of the competing
interests.

In analyzing whether citations are records dealing with the
investigation and detection of crime, in light of the policies be-
hind the Public Access statute, we are aided by decisions from
other states dealing with arrest records. While, as we discuss
below, there are some differences between arrest records and
citations, we conelude that the policy for arrest records and ei-
tations should be and is the same under § 317(b}(5). Accord-
ingly, these decisions from other states are helpful on the
question before us.



22 154 VERMONT REPORTS

Nearly every state has some form of public records law simi-
lar to our Public Access statute. See generally Braverman &
Heppler, A Practical Review of State Open Records Laws, 49
Ceo. Wash. L. Rev. 720 (1981). A number of states have a statute
similar to Vermont’s in that public records are given a very
broad definition but the statute enumerates specific, narrowly
constructed exceptions, including an exception for records deal-
ing with the detection and investigation of crime. See id. at 739
41. In several of these states, the courts have addressed
whether arrest records are public records or are exempted be-
cause they involve the detection and investigation of crime.
While most of these cases do not cover our unique citation pro-
cedure, they are instructive. The general consensus in these
cases is that an arrest is the result of the detection and investi-
gation of crime, but is not part of such detection and investiga-
tion. Therefore, the courts have found arrest records to be
public records and not included in the erime detection and in-
vestigation exception.

In Ohio, for example, the public records law defines public
records as “any record that is kept by any public office.” Ohio
Rev. Code Ann. § 149.483(A)(1) (Anderson 1988). Included
among the several exceptions to the public records are confi-
dential law enforcement investigatory records. Id. The Su-
preme Court of Ohio, however, has concluded that arrest and
citation records are not confidential law enforcement investiga-
tory records and must be disclosed pursuant to state statute.
State v. Lancaster Police Dep’t, 38 Ohio St. 3d at 328-29, 528
N.E.2d at 178-79.

In Texas! the Houston police department maintained a num-
ber of records relating to police and eriminal activities. When a
newspaper sought access to these records, the police depart-
ment refused to disclose them, relying on the Texas Public Ree-
ords Act. The Act defines public records as “[alll information
collected, assembled, or maintained by or for governmental
bodies . . . pursuant to law or ordinance or in connection with
the transaction of official business.” Tex. Rev. Civ. Stat. Ann.
art. 6252-17a § 3(a) (Vernon 1990). Like Vermont, however,
there are several exceptions to this broad definition, including
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“records of law enforcement agencies and prosecutors that deal
with the detection, investigation, and prosecution of erime.” Id.
§ 3(a)(8). The Texas Court of Civil Appeals construed the excep-
tion very narrowly and determined that it includes only such
records as “officers’ speculations of a suspect’s guilt, officers’
views as to the credibility of withesses, statements by inform-
ants, ballisties reports, fingerprint comparisons, or blood and
other laboratory tests.” Houston Chronicle Publishing Co. .
City of Houston, 531 S.W.2d at 187. The court reasoned that
disclosure of this type of information may endanger the state’s
position in eriminal prosecutions since the material may be
used to the disadvantage of the prosecution and that disclosure
may reveal the names of informants and threaten to intimidate
potential witnesses. Id. The court concluded, however, that ar-
rest records were an entirely different matter and therefore
must be disclosed in the public interest. Id. at 188,

[4, 5] We concur with the holdings of the Ohio and Texas
courts that arrest records are not records dealing with the in-
vestigation and detection of crime, but rather are the product of
such an investigation. This conclusion is the most consistent
with the legislative intent and the meaning of the words used,
two primary considerations in statutory construetion in this
state. See, e.g., In re Spencer, 1562 Vt. 330, 336, 566 A.2d 959,
962-63 (1989).

[6] This conclusion also appears to be consistent with the
common law of Vermont. Where a statute operates in an area
formerly governed by the common law, we will find a change in
the law only if the statute “‘overturns the common law in clear
and unambiguous language, or if the statute is clearly inconsist-
ent with the common law.’” State v. Franeis, 151 Vt. 296, 306,
561 A.2d 392, 398 (1989) (quoting Langle v. Kurkul, 146 Vt. 513,
516, 510 A.2d 1301, 1303 (1986)).

As indicated above, under our decision in Matte v. City of
Winooski, 129 Vi. at 63, 271 A.2d at 831, we have recognized a
broad common law right of access to public records “when not
detrimental to the public interest.” While we have never had
occasion to interpret the right of access in a case dealing with
arrest records, we are persuaded that we would find such a
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right of access. The most significant precedent in this area is
Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 N.W.2d 179
(1979), in which the Wisconsin Supreme Court found a right of
access to certain arrest records under a statute which the court
interpreted as implementing the common law. Id. at 426, 279
N.W.2d at 183 (“We have interpreted the statute as a statement
of the common law, leaving in place the limitations on the in-
spection of records that existed at common law.”). The situation
in Breier was somewhat different than here because the police
would release the name of the arrested person but would not
release the charge. We think, however, the principle of Breier
governs.

The Breier court balanced the competing interests, including
the privacy interest of the person arrested, and held that the
common law required disclosure of the arrest records. The
court found:

Information concerning the operations of the police de-
partment in making arrests and the charges upon which
arrests are made is vital to the democratic system; and pre-
sumptively, by statute, the records are to be open. While in
some eases involving police functions there is an overriding
public interest in preserving secrecy (e.g., in the investiga-
tion of pending or proposed criminal charges), no overrid-
ing public-interest concern is discernible when the
executive act of arrest has been completed. An arrest is the
exercise of the government’s power to deprive an individual
of freedom.

Id. at 438, 279 N.W.2d at 189. In reaching its conclusion, the
court used a “harm to the public interest” test that appears to
be substantially identical to that which this Court used in
Matte. See id. at 440, 279 N.W.2d at 190.

[7] Breier is persuasive authority for the proposition that
the disclosure of arrest records does not involve such a detri-
ment to the puplic interest so as to overweigh the strong public
policy behind public access to government records. Thus, the
common law gives the right of access to arrest records, and we
will interpret the statute consistent with that common law pol-

icy.
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There is one main reason to conclude that arrest records do
deal with investigation and detection of erime. That reason is
that the Legislature has made a specific reference to arrest rec-
ords included as a proviso to § 317(b)(5). Normally, the “execep-
tion of a particular thing from the operation of a statute
indicates that in the enacting legislature’s opinion, the excepted
“matter would have been within the purview of the general pro-
vision, absent the exception.” River Bend Farms, Inc. v. M & P
Mo. River Levee Dist., 324 N.W.2d 460, 462 (Iowa 1982). Under
this general rule, the specific proviso that records “reflecting
initial arrest of a person” are public is an indication that the
Legislature thought the proviso was necessary because they
fell within the “detection and investigation of crime” exception
to disclosure.

[8] Statutory construction rules are aids to interpretation;
they are “not laws, hard and inflexible, which must be applied in
a given situation simply because it is possible to do s0.” Stale v.
Baldwin, 140 Vt. 501, 511, 438 A.2d 1135, 1140 (1981). While the
statement of the effect of a proviso set forth above is generally
accurate, a proviso can also be “added to a statute . .. [to] ex-
cludel] some possible ground of misinterpretation of its ex-
tent.” H. Black, Handbook on the Construetion and In-
terpretation of the Laws § 126, at 427 (2d ed. 1911). In such a
case, the proviso may or may not fall within the purview of the
general provision; the purpose of the proviso is to say clearly
that the matter covered in the proviso is to be treated differ-
ently from the general provision.

A reading of the proviso for arrest records that places such
records within the general category of records dealing with the
detection and investigation of crime may eomport best with the
structure of the drafting, but we believe that it cannot stand
~ against the clear expression of the intent of the Legislature, the
common law background and the meaning of the terms used as
shown by the decisions from other states. See Lubinsky v. Fair
Haven Zoning Bd., 148 Vi. 47, 49, 527 A.2d 227, 228 (1986) (let-
ter of statute and its “literal sense” must yield where it conflicts
with legislative purpose). We adopt, therefore, the alternative
interpretation that the proviso was added to make clear that the
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Legislature wanted arrest records to be disclosed whether or
not they fit within the general exception for records dealing
with the detection and investigation of erime. Thus, we find that
arrest records are not records dealing with the detection and
investigation of erime but instead are the products of crime de-
tection.

Having held that an arrest record is subjeet to disclosure, we
must next consider whether the same rule applies to a citation.
Defendants make a number of policy arguments for differen-
tiating between an arrest and a citation. We can categorize the
arguments as two: (1) public disclosure of arrest records is nec-
essary to prevent secret arrests or arrests without cause, but
there is no similar concern for citations; and (2) the risk of vio-
lation of individual privacy rights is greater for a citation. We
find neither policy argument persuasive.

Both an arrest and the issuance of a citation involve a finding
by a law enforcement officer that there is probable cause to
believe a person has committed a crime and both invelve the
commencement of a eriminal proceeding based on that finding.
In many instances under Criminal Rule 3, law enforcement has
discretion in choosing whether to use the extreme power of ar-
rest or, alternatively, to summon the alleged offender into court
without an intervening restraint on liberty. In a modern crimi-
nal justice system, it is important that the use of this discretion
be exposed to public view, if only to demonstrate that the dis-
eretion is exercised in a responsible and nondiscriminatory way.
A partial disclosure of the results of this discretion, only when it
results in an arrest, does not respond to the legitimate public
interest.

Nor do we see how the potential invasion of privacy is greater
in the case of a citation than in case of an arrest. In both cases,
the action of the law enforcement officer must be based on prob-
able cause and in both cases the prosecuting officer may decide
not to take the next step by filing an information. Implicit in
defendants’ argument is the suggestion that the prosecutor is
less likely to go forward in case of a citation than in the case of
an arrest. If thisssuggestion is accurate, it is itself a matter of
public concern that citizens are being summoned into court
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where there is no probable cause to prosecute. We do not see
how individual privaey concerns should produce a different pol-
icy in the case of an arrest from that in the case of a citation.

Even if defendants were correct in their policy arguments,
we do not see how the statute allows us to conclude that cita-
tions do deal with the detection and investigation of crime while
arrest records do not. A citation is very similar to an arrest.
Like an arrest, it is the product of a police investigation—that
is, it is the result of an investigation and not a record of it. Like
an arrest, a citation must be based upon probable cause to be-
lieve that the person has committed a crime. See V.R.Cr.P. 3. A
citation does not contain any information concerning the inves-
tigation that led to it, such as the names of witnesses or sus-
pects. It is a simple legal instrument used to bring the accused
before the eourt.

[9] Beecause a citation is a summons to appear in court at a
specified time to answer to a charge, it erosses the line between
a police investigation and the judicial process. One who has
been arrested or issued a citation in lieu of arrest is more than
just a suspect under investigation, at least for the purposes of
the public access statutes. Lancaster Police Dep’t, 38 Ohio St.
2d at 328, 528 N.K.2d at 178-79. 1t is also noteworthy that, for
the purposes of determining whether the statute of limitations
has run, a prosecution for a felony or a misdemeanor is deemed
commenced when a law enforcement officer issues a citation for
a person to appear in court. 13 V.S.A. § 4508(2). For these rea-
sons, we hold that citations, like arrest records, are public rec-
ords which must be disclosed and are not included within the
detection and investigation exemption. Because of this holding,
we do not reach the second part of the question posed—whether
citations would fit within the proviso in § 317(b)(5) for “records
reflecting the initial arrest of a person.”

[10] 1In its cross-appeal, plaintiff challenges the limitation

the trial ecourt placed on its disclosure order which reads: “Dis-
closure of the name of a person cited shall not be required when
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there is an ongoing investigation.”® Although it is not totally
clear, we take the language to refer to the investigation of an-
other crime by the person cited or the investigation of a crime
by another person. As stated above, the citation is not a record
dealing with the investigation of the erime for which the person
is cited; instead, it is the product of such an investigation. We
fail to see how it can be categorized as a record dealing with the
investigation of some other crime. Further, we note that the
proviso clearly requiring the disclosure of arrest records con-
tains no exception for ongoing investigations. Accordingly, we
hold that defendants may not refuse to disclose the names of
persons cited because there is an ongoing investigation.

The order of the Caledonia Superior Court is amended to
read:

The Vermont Department of Public Safety and the Town of
St. Johnsbury are enjoined from withholding from the
public, or from the news media, the names of persons cited
or arrested or from withholding the name(s) of the of-
fense(s) charged against such persons.

As amended, the order is affirmed.

6 This exclusion is implemented by a third sentence which allows defendants
to refuse to disclose names where there is an ongoing investigation subject
to plaintiff’s right to seek “judicial review of this non-disclosure.” Since we
strike the exclusion, we do not decide whether this implementation sentence
is valid.




